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Re:
Solicitation of Comments concerning Proposed Interpretation of the Expression “Sold for Exportation to the United States” for Purposes of Applying the Transaction Value Method of Valuation in a Series of Sales


[Department of Homeland Security, Bureau of Customs and Border Protection, USCBP-2007-0083]

Dear Trade and Commercial Regulations Branch,


These comments are submitted in response to the  Bureau of Customs and Border Protection’s (“CBP’s”) request for comments on its proposed interpretation of the expression “sold for exportation to the United States” for purposes of applying the transaction value method of valuation in a series of sales.

We are in favor of the proposed interpretation set forth in the CBP’s solicitation of comments.  

Section I of these comments describes how the interpretation currently used by the CBP is inconsistent with the longstanding use of tariffs to support U.S. policy objectives, creates practical problems for CBP and importers, places domestic producers at a disadvantage, and creates incentives for the underpayment of duties.  Section II argues that the proposed interpretation, in contrast, is consistent with the United States’ government’s use of tariffs to raise revenue and support U.S. policy objectives favorable for domestic industry, reduces practical problems for the CBP and importers, increases domestic producers’ ability to evaluate the impact of import duties, and results in a more uniform application of the law.  Section III describes how the proposed interpretation is consistent with longstanding United States’ efforts to lead in the harmonization and standardization of customs procedures, through its participation in the World Trade Organization (“WTO”) and the World Customs Organization (“WCO”).   Section IV outlines how the proposed interpretation is consistent with the practice of many trading partners.  

Section V concludes by arguing that the recent adoption of Commentary 22.1 by the Technical Committee on Customs Valuation of the WCO (“Technical Committee”) provides an excellent opportunity for the United States to replace the current interpretation with the proposed interpretation, thereby simplifying and streamlining valuation procedures, and aligning U.S. customs valuation practice with the practice of many of its trading partners.  

I.
CBP’s Current Interpretation of the Expression “Sold for Exportation to the United States” is Inconsistent with Numerous United States Policy Objectives, Creates Practical Problems for CBP and Importers, Places Domestic Producers at a Disadvantage, and Creates Incentives for the Underpayment of Duties

The interpretation of the expression “sold for exportation to the United States” in 19 U.S.C. § 1401a that is currently used by CBP, when applying the transaction value method of valuation in a series of sales, bases “transaction value on the price paid by the buyer in the first or earlier sale (e.g., the sale between the manufacturer and the intermediary) provided the importer can establish by sufficient evidence that this was an arm’s length sale and that, at the time of such sale, the merchandise was clearly destined for exportation to the United States.”
  This interpretation is inconsistent with effective administration of the U.S tariff structure and leads to the undermining of a number of critical, national policy objectives.  
For example, tariffs help to offset various advantages held by offshore producers and exporters, such as pennies per-hour labor rates, lax environmental, and workplace safety standards and non-actionable state sponsored subsidies.  Tariffs help to prevent the disruption of the U.S market and displacement of U.S. producers and workers who are forced to compete with foreign manufacturers who benefit from production cost reductions associated with each of these advantages.  

Secondly, tariffs are reflective of the fact that U.S. producers and exporters often face substantial tariff and non-tariff barriers when attempting to access important overseas markets.  In fact, in a 2005 hearing the Senate Finance committee documented that the average tariff on industrial products held by our global trading partners is ten times higher than the average U.S. industrial tariff.  Often, the very countries that allow producers to operate under the aforementioned substandard labor, environmental and safety practices also make access to their domestic markets virtually impenetrable through exorbitant tariff structures.  The effective enforcement of the U.S. tariff code helps to ensure that foreign competitors who enjoy a highly protected home market do not have completely unimpeded access to the U.S market.  

Third, the U.S. tariff code is essential to the integrity of U.S. free trade agreements and other preferential trading arrangements.  The basis for these arrangements is the fact that free trade partners are guaranteed duty-free access to the U.S. market.  The value of this preference is measured by the differential between normal tariff rates applicable to most imports and the existence of a zero-duty system for U.S. preference partners.  Since U.S. tariff rates are administered in a fashion where the effective duty rate is significantly lowered through a first sale valuation mechanism, the value of the benefit to our preferential trading partners is substantially diluted.  These free trade agreements and preferential arrangements are intended to stimulate commerce among the various parties and investment in these preferential trading regions.  In some cases, such as the Caribbean Basin Trade Partnership Act (CBTPA), duty-free access to the U.S. market is predicated upon the use of U.S components.  First sale application clearly is detrimental to the various objectives associated with the nearly three decade focus of U.S. policymakers to establish an elaborate preferential trading system.  

Finally, the first sale system deprives the U.S. Treasury of much needed revenue.  In that the United States runs chronic and excessive federal budget deficits, it would seem wise to ensure that duties are collected on the full rather than a partial value of imports as they enter the customs territory of the United States. 
Moreover, it should be noted that the current U.S. tariff structure is the result of numerous, painstaking multilateral negotiations that have taken place over the past fifty years.  These negotiations include the GATT/WTO Kennedy Round, Tokyo Round and the Uruguay Round.  As part of these talks, tariff rates were routinely negotiated on a line-by-line, request offer basis.  In addition, the right of the U.S. to maintain certain tariff rates came at the expense of substantial concessions in various non-tariff areas.  For example, textile and apparel tariff negotiations under the Uruguay Round were significantly impacted by an agreement on the part of the U.S. to completely eliminate all of its Multi-Fiber Arrangement (MFA) textile and apparel quotas.  Beyond the negotiation process, U.S. tariff rates are then reviewed and condoned by Congress as part of the implementing legislation associated with each of these agreements.  

To apply duty rates on the partial value of imports through the first sale process makes a mockery of the fifty year GATT/WTO negotiating process.  In essence, the first sale rule allows unilateral tariff concessions through a flawed administrative process.  It is critical that U.S. producers competing for a fair share of the U.S market have the full benefit of an effective and reasonable tariff system that has been constructed through an elaborate negotiating process consistent with past concessions, obligations and benefits.        

The current interpretation also creates practical problems for the CBP and importers.    First, it is difficult for CBP to determine “whether fungible goods are clearly destined to the U.S. when they are sold to the intermediary.”
  Second, considerable fact-finding is necessary in order to determine whether a particular first sale transaction is a “bona fide arm’s length sale.”
  Third, post-entry verification is difficult because “the first sale usually involves a foreign sale and CBP does not have easy access to the records, including accounting records, which may be needed for verification purposes.”
  


The current interpretation creates difficulties for the importer as well.  Currently, if an importer declares a transaction value based on the first sale, the importer must meet certain obligations under 19 U.S.C. § 1484 “to use reasonable care to properly declare the value of imported merchandise.”
  The importer may not have access to all the documents concerning the first sale, which can make it difficult for the importer to make a declaration under oath concerning the value declaration in accordance with 19 U.S.C. § 1485.


The current interpretation also places domestic producers and their workers at a disadvantage since the level of tariffs on imports they expect based on the U.S. tariff code is reduced in practice simply by the action of the structuring of the transaction.  Importers may also receive disparate liability not based on the price they pay but simply on the knowledge of parties to an earlier transaction. 

II.
The Proposed Interpretation is Consistent with the United States’ Government Longstanding Use of Tariffs to Raise Revenue and Support Numerous U.S. Policy Objectives, Reduces Practical Problems for the CBP and the Importer, Increases Domestic Producers’ Ability to Evaluate the Impact of Import Duties, and Results in a More Uniform Application of the Law

For years, the United States Government has used tariffs on imports as a source of revenue
 and to help level the playing field for domestic industry.  American industries, with the help of tariffs, have produced goods for the United States market as well as foreign markets, creating lucrative employment for workers in the United States, and improving the general welfare.  Tariffs have promoted stability and diversity among America’s industries and helped the United States achieve its current economic strength.  

Although tariffs in the United States have been reduced significantly over the last few decades, tariffs on imports remain an important source of revenue.  According to a recent GAO statement before the Committee on Homeland Security of the U.S. House of Representatives, “CBP is the second largest revenue generator for the U.S. government, collecting nearly $30 billion in customs revenue in fiscal year 2006.”

Because the proposed interpretation bases transaction value on the last sale occurring prior to the introduction of goods in to the United States, the proposed interpretation is more closely aligned with the legislative purpose of the tariff to raise revenue and support numerous U.S. policy objectives.  The proposed interpretation establishes “a transparent standard for determining transaction value that is easily applied and based on information available in the United States.”

The proposed interpretation is easier for CBP to administer.  If transaction value “is based on the last sale, it is likely that at least one of the parties to that sale would be subject to the recordkeeping requirements.”
  CBP is “better able to verify the accuracy of the declared value when transaction value is based on the last sale.” 
 Less fact-finding by CBP is required.
 

The proposed interpretation means that the U.S. tariff schedule sets the rules instead of the valuation process, which currently allows the structuring of transactions for duty avoidance.

III.
The Proposed Interpretation is Consistent with the United States’ Leadership Role in International Customs Cooperation

For many years, the United States has participated in international efforts to harmonize customs valuation.  The United States played a leading role in the negotiations that resulted in the 1947 General Agreement on Tariffs and Trade (“GATT”).  Article VII of the GATT sets forth general principles concerning customs valuation.   

In 1970, the United States became a member of the Customs Cooperation Council,
 the organization that eventually became the World Customs Organization (“WCO”). During the GATT Tokyo Round negotiations, the Agreement on Implementation of Article VII of the GATT (“Customs Valuation Agreement”) was negotiated.  The United States implemented the Customs Valuation Agreement through the Trade Agreements Act of 1979
 and Proclamation 4768.
  By 1994, at the time of the Uruguay Round Agreements Act, the Custom Valuation Agreement was in force in 43 countries, including the United States. 

As a result of the Uruguay Round negotiations, the Customs Valuation Agreement was included as “part of the overall WTO Agreement, thus making it applicable to all WTO members.”  This was a development of “considerable advantage to U.S. exporters” who had been “subjected to varying, often arbitrary customs valuation rules around the globe.”
   The Statement of Administrative Action of the Uruguay Round Agreements Act listed the following advantages of the Customs Valuation Agreement -- that the agreement:

· “serves as an internationally-agreed interpretation of the much more general rules set out in GATT Article VII;

· bases valuation, to the greatest extent possible, on transaction value, similar to longstanding U.S. practice;

· eliminates certain protectionist features in foreign customs valuation systems, including arbitrariness in valuation methods, overvaluation, and the use of fictitious values;

· requires foreign customs services to observe minimum standards of procedural transparency and fairness;

· increases the opportunity for exporters to appeal, both at the national and international level, improper customs valuation decisions; and

· simplifies and streamlines valuation procedures.”
  

Thus, through the GATT and the WTO, the United States has taken a leadership role in international customs cooperation and has a longstanding practice of promoting the harmonization of customs procedures which continues today.  Recently, the Senate ratified the Revised Kyoto Convention on Harmonized Customs Procedures, which entered into force in February 2006.
  

The proposed interpretation will make U.S. valuation methods consistent with “the provisions and purpose of the {Customs} Valuation Agreement, as clarified by the Technical Committee” in Commentary 22.1.


  Article I of the Customs Valuation Agreement is entitled “Rules on Customs Valuation” and states that 

1. The customs value of imported goods shall be the transaction value, that is the price actually paid or payable for the goods when sold for export to the country of importation adjusted in accordance with the provisions of Article 8.…”

Article 18 of the Customs Valuation Agreement established a Technical Committee on Customs Valuation (“Technical Committee”) “composed of representatives from each of the Members.”
  The Technical Committee operates “under the auspices of the Customs Co-operation Council,” which has now become the World Customs Organization (“WCO”) and carries out the responsibilities described in Annex II of the Customs Valuation Agreement.
  According to Paragraph 2 of Annex II of the Customs Valuation Agreement, the Technical Committee shall “examine specific technical problems arising in the day-to-day administration of the customs valuation system of Members” and “give advisory opinions on appropriate solutions based upon the facts presented.”
  


At its April 2007 24th Session, the Technical Committee adopted Commentary 22.1, which is entitled “Meaning of the Expression ‘Sold for Exportation to the Country of Importation’ in a Series of Sales,” and is included as an attachment to the CBP’s proposed interpretation.
  According to Commentary 22.1, 

Pursuant to Article 1.1(a)(i) {of the Customs Valuation Agreement}, the Customs value of imported goods shall be the transaction value provided that there are no restrictions as to the disposition or use of the goods by the buyer other than restrictions which are imposed or required by law or by the public authorities in the country of importation.
   

Commentary 22.1 states that 

the transaction value method is intended to take account of the substance of the entire commercial import transaction preceding import of the goods, including the economic inputs and related transactions which arise therefore.

… Therefore, as mandated by the General Introductory Commentary, it is essential to apply transaction value in a series of sales situation in a manner that takes into account the substance of the entire commercial import transaction and permits the proper application of Article 8.”

According to Commentary 22.1, the Technical Committee

is of the view that the underlying assumption of Article 1 is that normally the buyer would be located in the country of importation and that the price actually paid or payable would be based on the price paid by this buyer.  The Technical Committee concludes that in a series of sales situation, the price actually paid or payable for the imported goods when sold for export to the country of importation is the price paid in the last sale occurring prior to the introduction of the goods into the country of importation, instead of the first (or earlier) sale.  This is consistent with the purpose and overall text of the {Customs Valuation} Agreement.
  

According to CBP, its current interpretation of the expression “sold for exportation to the United States” for the purposes of applying the transaction value method of valuation in a series of sales situation, that is “set forth in T.D. 96-87 and in CBP ruling letters, is not correct” and is not in accord with Commentary 22.1 of the Technical Committee.
 

The United States should continue to assert its leadership role in international customs harmonization by adopting the proposed interpretation and aligning itself with those countries whose laws and regulations are already consistent with Commentary 22.1.  This would serve the interests of United States commerce because the implementation of Commentary 22.1 by the United States and other WTO members will result in greater international uniformity in customs valuation practices, reduce the potential for disputes in customs valuation, and benefit  U.S. importers and exporters and domestic manufacturers and agricultural producers.

IV.
The Proposed Interpretation is Consistent with the Practice of Many Trading Partners

The proposed interpretation is consistent with the trading practice of many trading partners who have applied the transaction value method of valuation consistent with the Customs Valuation Agreement, an agreement which “has been instrumental in ensuring fairness, transparency, and uniformity in customs valuation decisions by participating governments.”

As of July 27, 2007, there were 151 members of the WTO.
  According to the November 2007 Report of the WTO Committee on Customs Valuation to the Council for Trade in Goods, 74 WTO Members “have notified their national legislation on customs valuation,” including “14 Members which have submitted communications indicating that their legislation notified under the Tokyo Round Customs Valuation Agreement remained valid under the WTO Customs Valuation Agreement,” and not including 27 individual EC Members.

The Customs Valuation Agreement does not specifically address some of the more complex aspects of transaction value, such as those addressed by the proposed interpretation. However, in April 1999, the Republic of Korea, in a communication to the WTO Committee on Customs Valuation, stated that “the basis used for customs appraisal under the actual transaction value when there is more than one sale for export to the country of importation” had “been subject to different interpretations, creating conflicts of interpretation and application of the Agreement by some Members.”
  The communication cited, in particular, differences between interpretations in the United States, the European Union, and Japan. 

In its solicitation of comments, CBP does not specifically identify which WTO members apply the interpretation set forth in Commentary 22.1.  Based on preliminary research, however, there appear to be two broad categories of countries and groups of countries whose customs valuation law and regulations are based on transaction value, and address the meaning of the expression “sold for export to the country of importation” in a series of sales.  These two categories are:

· countries or groups of countries whose laws and regulations are quite similar to Commentary 22.1 and are interpreted so that “in a series of sales situation, the price actually paid or payable for the imported goods when sold for export to the country of importation is the price paid in the last sale occurring prior to the introduction of the goods into the country of importation, instead of the first (or earlier sale)”
; and 

· countries or groups of countries whose laws and regulations are similar to Commentary 22.1, but allow for some exceptions to a general rule that “in a series of sales situation, the price actually paid or payable for the imported goods when sold for export to the country of importation is the price paid in the last sale occurring prior to the introduction of the goods into the country of importation, instead of the first (or earlier sale).”

The next few paragraphs review some of the laws and regulations of countries or groups of countries in these two categories.

A. 
Countries or Groups of Countries whose Laws and Regulations are quite similar to Commentary 22.1

1. 
Australia
Section 159(2) of the Customs Act 1901 states that “Where a Collector can determine the transaction value of imported goods, their customs value is their transaction value.

Section 161 of the Customs Act 1901 states:
The transaction value of imported goods is an amount equal to the sum of their adjusted price in their import sales transaction and of their price related costs to the extent that those costs have not been taken into account in determining the price of the goods.

According to the definition of “import sales transaction” in Australian Customs Service Manual Volume 8A (current as at 21/10/2005), 

When there are several contracts entered into in respect of the goods before they reach Australian Customs control, the criteria 

are:  … 

· If there are two or more contracts for importation into Australia, the last one entered into before the goods reached Customs control shall be used.

2.
Brazil

According to Article 77 of Decree no. 4543 of 2002, if a product is exported to Brazil from Country A with the importer buying from a reseller where the seller (Company 1) knew at the time of the sale to the reseller (Company 2) in Country A that the product was destined for Brazil, the transaction value for customs purpose in Brazil is the price from Company 2 to the importer plus CIF charges, as declared in the invoice.

3.
China

Article 5 of Order No. 148 of the General Administration of Customs, Measures of the Customs of the People’s Republic of China for the Assessment and Determination of Duty-paid Value of Import and Export Goods, states that 

The dutiable value of import goods shall be assessed and determined by the customs house on the basis of the transaction value of those goods, and shall include the freight and relevant expenses and the insurance premiums of the goods before the goods are transported to and unloaded at the entry spot within the territory of the People’s Republic of China.


According to Article 7 of Order No. 148,  

The transaction value of import goods refers to the total amount of the paid-in or payable value that the buyer shall pay to the seller for the goods when the goods are sold within the territory of the People’s Republic of China and that has been adjusted in accordance with the provisions in Section 3 of this Chapter, and includes the price that is directly and indirectly paid. 

Thus, if a product is exported to China from Country A, with the importer buying from a reseller where the seller (Company 1) knew at the time of the sale to the reseller (Company 2) in Country A that the product was destined for China, the transaction value for customs purpose in China is the price from Company 2 to the importer with CIF charges included.

4.
Japan

In Japan, “The Law provides that the customs value of the imported goods shall be the price actually paid or payable by the buyer to or for the benefit of the seller for the imported goods in import transaction relating to the imported goods…”
  Article 4 of the Customs Tariff Law states that “The value for customs purposes of imported goods … shall … be the price actually paid or payable by a buyer to or for the benefit of a seller for the said imported goods in import transaction relating to the said imported goods …”
  

Thus, if a product is exported to Japan from Country A with the importer buying from a reseller where the seller (Company 1) knew at the time of the sale to the reseller (Company 2) in Country A that the product was destined for Japan, the price actually paid or payable for the imported goods when sold for export to Japan is the price from Company 2 to the importer (with CIF charges if not included).  

5.
Korea


Korea levies import tariffs on the actual price that is paid by the importer, regardless of how many transactions occurred in the exporting country.  

Article 15 of the Korea Customs Act states that “The customs value shall be the value or quantity of imported goods.”
  Article 30(1) states that “The customs value of imported goods shall be the transaction value, that is the price actually paid or payable by the buyer for the goods sold for export to Korea, adjusted….”
  
Thus, if a product is exported to Korea from Country A with the importer buying from a reseller where the seller (Company 1) knew at the time of the sale to the reseller (Company 2) in Country A that the product was destined for Korea, the transaction price for customs purposes, that is the price actually paid or payable for the imported goods when sold for export to Korea, is the price paid by the importer to Company 2.  


6.
Mexico

Article 64 of the Customs Law of December 15, 1995 and December 31, 1996 states that 

The customs value of the goods shall be the transaction value of the goods, subject to the provisions of Article 71 of this Law.

The transaction value of goods for import shall be understood to mean the price paid for the goods, provided that all the requirements of Article 67 of this Law are met and that the goods are sold for export to the national territory by way of purchase by the importer.  The price shall be adjusted, where appropriate, according to the terms of Article 65 of the Law.

The price paid shall be understood to mean the total payment made or to be made directly or indirectly by the importer to or for the benefit of the seller for the imported goods.

Thus, if a product is exported to Mexico from Country A with the importer buying from a reseller where the seller (Company 1) knew at the time of the sale to the reseller (Company 2) in Country A that the product was destined for Mexico, the transaction value, or customs value, is the price paid by the importer to Company 2, with CIF charges if they cannot be distinguished from the paid price.

7.
New Zealand
According to the New Zealand Ministry of Foreign Affairs and Trade website, “The agreement on customs valuation is incorporated into New Zealand law by the second schedule to the Customs and Excise Act 1996.”
  Clause 2 of the Second Schedule to the Customs and Excise Act of 1996 states that “The Customs value of imported goods shall be their transaction value, that is, the price paid or payable for the goods when sold for export to New Zealand…”
  The New Zealand Customs Service’s website states that “The usual method for establishing the Customs value is by using the transaction value (the price paid or payable for the imported goods). Overseas freight and insurance charges are deducted if these charges are included in the transaction value.”
 


8.
South Africa


Article 65 of the Customs and Excise Act (Act 91 of 1964) states that “the value for customs duty purposes of any imported goods shall, at the time of entry for home consumption, be the transaction value thereof.”
  Article 66 states that “the transaction value of any imported goods shall be the price actually paid or payable for the goods when sold for export to the Republic, adjusted ….”


Example 3 in Note 11 of the “Notes for the Guidance of Importers” in the Customs Valuation Guide of South Africa states:

Exporter B in country A sells goods to buyer C in country X, for shipment to that country.  Whilst in transit to country X, the goods are resold by C to a buyer in South Africa.  The resale will be accepted as a “sale for export to South Africa” and the resale price will form the basis for valuation under Article 1.
 

Similarly, Note 12 states “For purposes of valuation, a sale in transit is treated in the same way as any other transaction.  The last resale price before entry of the goods forms the basis of valuation and the same rules apply.” 

B.
Countries or Groups of Countries whose Laws and Regulations are quite Similar to Commentary 22.1, But Allow for Some Exceptions



1.
European Union

At present, the EU does not appear to have formally discussed Commentary 22.1 of the Technical Committee.  Article 29 of the Customs Code of the European Communities states 

1.  The customs value of imported goods shall be the transaction value, that is, the price actually paid or payable for the goods when sold for export to the customs territory of the Community, adjusted … 

However, Article 147 of the Implementing Provisions to the Customs Code of the European Communities allows, in certain situations, for a price to be used from a sale before the last sale.  Article 147 states that:

In the case of successive sales before valuation, only the last sale, which led to the introduction of the goods into the customs territory of the Community, or a sale taking place in the customs territory of the Community before entry for free circulation of the goods shall constitute such indication.  Where a price is declared which relates to a sale taking place before the last sale on the basis of which the goods were introduced into the customs territory of the Community, it must be demonstrated to the satisfaction of the customs authorities that this sale of goods took place for export to the customs territory in question.

In December 1995, the European Communities notified the WTO Customs Valuation Committee of this language in Article 147.

Commentary No. 7 of the Customs Code Committee (Customs Valuation Section) on the application of Article 147 of Commission Regulation states

where an earlier sale (i.e. other than the last sale …) has taken place involving the goods in question, the declarant can ask the customs authorities to accept that earlier sale as the basis for the customs value, but only if he can demonstrate that, in respect of the sale in question, there are specific and relevant circumstances which led to export of the goods to the customs territory of the Community.
 

2.
Canada


Section 48(1) of the Customs Act of Canada states that “The value for duty of goods is the transaction value of the goods if the goods are sold for export to Canada to a purchaser in Canada and the price paid or payable for the goods can be determined….”
  According to Section 48(4) of the Customs Act, “The transaction value of goods shall be determined by ascertaining the price paid or payable for the goods when the goods are sold for export to Canada and adjusting the price paid or payable …”

Thus, in general, if a product is exported to Canada from Country A with the importer buying from a reseller where the seller (Company 1) knew at the time of the sale to the reseller (Company 2) in Country A that the product was destined for Canada, the customs value, is the price paid by the importer to Company 2.

A May 2001 Memorandum entitled “Customs Valuation: Sold for Export to Canada,” which concerns Section 48 of the Customs Act, states, where there is a purchaser in Canada, that

Situations can arise where there is more than one sale or agreement to sell before the goods are imported into Canada.  This usually happens when a foreign vendor and a Canadian purchaser negotiate terms for the delivery of goods to the purchaser in Canada (as in paragraph 6 of this Memorandum) and the vendor subsequently enters into an agreement with a third person who supplies the goods that are exported to Canada.  The relevant sale for customs valuation purposes is the one that sets off this chain of events, i.e., the transaction in which the person in Canada is directly involved.  Any sale after, or as a result of that sale, is generally irrelevant.  Situations B, C, F, G (second importation), L, M, and N in the Appendix are examples of multiple sales before

importation. 

In Situation L, a buyer purchases goods to be sent to Canada, and then sells them, as the goods are enroute to Canada.  In this situation, “there are two sales, and each one is a valid sale for export to Canada.”  As long as the first seller is willing to provide full details of the original sale for export to Canada,” the second seller can declare the first seller’s purchase price “as the price for determining the value for duty under section 48.”
  

The above provide examples of the types of laws and regulations concerning customs valuation of series of sales transactions that exist in various countries.  They also provide some examples of the types of transactions that can be considered to be series of sales transactions -- transactions to which Commentary 22.1 of the Technical Committee might apply.  In contrast, Commentary 22.1 provides only one example of a series of sales transaction -- in which A is a retail store located in the country of importation, “B is a pen distributor located in country Z, and C is a pen manufacturer located in country X.”  In this example, “the last sale is the one between A and B and the first sale is the one between B and C.”

Thus, the current practice of many trading partners is consistent with Commentary 22.1.  
V.
Conclusion

The recent adoption of Commentary 22.1 by the Technical Committee provides an 

opportunity for the United States, through the adoption of the proposed interpretation, to reduce the adverse effects of the current interpretation, simplify and streamline valuation procedures, and align U.S. customs valuation practice with the practice of many of its trading partners.

For all of the above reasons, we support the proposed interpretation set forth in the CBP’s solicitation of comments. 

Sincerely,

[image: image3.jpg]747/,0.7.—%








[image: image4.png]



Auggie Tantillo



Karl Spilhaus
Executive Director



President

American Manufacturing Trade 

National Textile Association (NTA)

Action Coalition (AMTAC)
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